REDACTED

1anlzenn lavwrge PRIVILEGED AND CONFIDENTIAL
jacksonuew'sw ATTORNEY-CLIENT COMMUNICATION/
ATTORNEY WORK PRODUCT

Memorandum
I
TO: MARK CUTHRERTSON, ESQ. '

JOAN CERGOL

EDMUND SMYTH, ESQ.

EUGENE COOK

FROM:  DIANEKREBS, ESQ.
DATE: NOVEMBER 10, 2020

INVESTIGATION REGARDING SUPERVISOR CHAD LUPINACCI AND

This: memorandum: summarizes my investigation, at the request of the Town -of Hunimgton
(“Towa” or “TOH™), into allegations of possible sexusl harassment by Supervisor Chad
Lupinacci directed at

allegations of sexual h s 1 :However, I beheve ﬂiat mdlﬁdlmls were unhuthﬁ;l during the
investigation process or refused to respond to my questions, which impeded my ability to obtain
the full story

L  The“Complaint”

Notice of the passﬂ}le harassment came to the Town in a circuitous manner. On Thursday,
February 24, 2620 _received two reports fiom

_over to-his house f -du_s at Z:am and then saying
. refissed thie mvitation.

had shared dlrectly with

G had shared w:ﬁ} her the same mfc;z‘mation .
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F. Cergol wanted to make sure q was aware. {Cergol confirmed this
mformation:-with me directly during the cowrse of my investigation.)

Nenthm reportm shared any documents wﬁil

sharing t
meet .with

o/be sure ail ‘was okay w1ti1- and thatl was. not bein
Gniy substantlve respense was, “I’'m handling it,” cavsing to: bel:eve
: * explained the Town policies that could be

could file a complaint-or speak to if there
questmas ahout the policies, time frames. for repo s cantd the
to share whatever was' on «did not.

11. changed.

, and they talked about what to do

' "‘augh Sﬁaj)chai and

saw Lupinacei in ‘his carone

. be 1eved Lupmacc: was witching

also

to cotme over to hxs h{mse alone and: made
responded that. l wads not gay.

overbeatin g

On-advice of ontside counsel '

Nevertheless, since began working for the Town, Lupmaccx had beén askmg

to acconipany Lupibacer to political and Town events, and jildid not think it Was approptiate fo
: with I tion; when [l did so, people asked him thin such as,

Are you two together? Lupinacci told '
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to these events with-himt was part of il job and 1f. was not going to do it.
ation.  This issue was hashed out in a meeting with
(who also intemnally acts as a

fAsigie from that issue, that Lupinacci was

also told and
' ! F stated a few niglits before, saw Lupinacel sitting in his car when
left & bar, amd aiso would rmn into at various places in town — though
10! g out at the same places In adchition, M said Lupinacci would
text [ in the Hndﬁie of the night; aski - to come over - though: was clear
that there were mo sexual advances in the texts. In addition, . said Lupinaeci told he
watched Novatime to see when clocked in and out, and he saw

the Town cameras. Indeed,. said that as soon as the last person ieﬂ office an

alone, Lupitacei would show up. Finally, mentioned that Lupisacéi occasiona lly
ealled when was-on call-af ‘) and gavei

a bard time: ﬁ‘. ul not want to:falk.

Duting this meceting, and E told multiple: times: they were
cmmemed about ‘and wartted to make sure pothing was mak mcomfmable andl

nything to-them that made mncomfortable oxfi thought was inappropriafe.
-expressed.concern about losing il job, which Jil :

[ would not lose il job for making such a report.. ‘
not want to burt Lupinacei, an expressed serious concern about any 1ssue of this nature
showmg up i the press, for- both Lupmacm and

After speakmg wﬂh agam, -l - met with Lupinacci {o advise him of the
all&ga:twﬁs against him and get an wihal reaction. Lupinacci said he has known

was a baby and they spoke often. Indeed, he indicated that the: prior month
sked if Lupinacci was going to be ! attorney for . bouse closing. He
ig Novatime, but ouly because he did not want to.run into
| if he went to see:
jat “he. shau mt ]l&VB any: contact with.

Based on the above information,. despite the Jack of an actual complainant who was willing fo
upan the advice of outszde counsel the Toml dec:ded an mvest:gahon needed

tor to I o these i ';ssuea, which meated aédlﬂonai
: of the impending investipation.’
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H.  Conduct of the Investigation

To-properly investiga_te the sifuation, I met with.and interviewed the following individuals:
J --(}{ﬂ_y 8)

R ooy ©)

‘-f(?ffzﬂyﬁm and September 16)

Lupipacci (uly 13y

T o 3%

| [RR

o [ Cuy29)

Each person interviewed (aside fmm- who- is.not an employee and also refused to speak
substantively) was given an Upjohn statement, was advised of the confidentiality. of the
investigation, and was informed there:would be no retaliation (by or against them or anyone else)
as.a result of anyone’s honest participation in the- mvemgatma process, though thete could be
adverse ramifications if (2) they were untruthful, (b) they withheld material information during
the mvesﬁgation or (¢) misconduct, performance or other issues came to light as a result of
truthful information learned during the investigation. All those interviewed (again, aside from
) agreed to proceed.

*

Sumimarized below is the information obtained from the investigation and conclusions reached
based on that information.

HI. Information Obtained from the I‘nves_tigatim’:f

Usnally; in a report like this, I would present the information overall, based onan amaigam of

statements fiom all witnesses. In this case; however, that will niot work. Instead, it'is xmpoztant
for you to understand what each person said (and how), because of the difficulties in getting
certain inidividaals to:shave and the issaes with trathfulness I encountered.

Towatd the conclusxon of this investigation; 1 ieamaé that

adda’fmnal mfonnafxon On S@pfefmber 29, 1&spended via emaﬂ “My client has xmtiung more to add.”
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has known Lupinacci since in or about 2003, as a result of their respective political
considers Lupinacci a friend, though when they interact in the office it is all
business. worked on Lupinacci’s campaign for State Assembly in 2012 and then worked for
him for several years after Lupinacci was an assemblyman.

achivilies.

the Staie Agsenibly in 2012. His
was bom,

LS. perception
ily even ﬂxmlgﬁ they are not actually related.
'but consxders- merely att acquaintance,

: -around the time Lupinacci was elected to
understandmg is that Lupinacei has basically known:
as Lupmacc} is ck)se fxleﬁ&s With one: of

was hired to work at the ‘mentioned to
. I:.' : 'lﬂacm they hadn’t seen: iately and wondered why. Lupinacci responded thatl
was concerned their frie ip could create problems for at work and .

istancing: - from Lupmaccl as a result. This was just a conversation in passing, net a
complaint, concern or request for assistanice. There may have been a follow-up discussion.of a

similar patare, but could not recall for certain.

At some poirit thereafer could not recall when). called a meeting with [
anc?'{ aninacci m ‘upmacci § dﬁice at' i
Ve
i pnmtxon, “how hked

advancement. When the meeting commcmced hDWEVer
concerns about being asked by Lupmacc: to_accompany i to events, whicl typicaily took
place outsxde of 1egular workm hours.* smd . only waﬂted to perform tasks

posi «could not
dld net want to go to events othiet | Tepeating
and this had nothing to do with why. was hired or

- reported that Lupinacci seemed taken aback by q stance. Lupinacci’s
posﬁxre was: 310ng the lmes of, “Thm:e is:s0 much going on; can’t you help me out.” Lupinacei

'having to perfonn ﬁ1ese tasks. 0'!':

'im foi: sorreone like. Lupulacm to Y *staffed” for
staffel hecanse fhey are expcsmg the staff ;}ersoa

unheard of for pohtiela’ns to ask sommeond ﬁley trust and on whom they fael they can rely
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felt some distance and tension _between Lupinacci and
meeting, which was not typical of] past experiences with
a few months after the meeéting, ad linch with the two of them and:

), and everything seemed fine. Given the absence of any tensmn,-
id been resolved.

One last 1tem of relevance mentioned. . reported: that about one month after the
meeting, l was talking with Lupmacci, who mentioned there were ramors going around about
the relationship between Lupmacm ang - never heard the mmors-,
but i understanding from Lupinacei was that they involved some vague but nasty conments
about possible impropriety. did not explore that further becanse Lupinacei had: been
the target of multiple: nasty comments like this in the past few years (indeed, as you know, there
is- ancther lawsuit ongoing involving harassment allegations of this sort), which felt had
nomerit.

Ovetall, I felt that]| was forthcoming in response to my questions. | lmowledge of
relevant issues was himted, but I felt that. fully shared whatever information Jif had.

has kivown Lapinacci since they were kids. They became close friends F,
_and have worked together in a variety of capacities over the years

consf e}s Lupmacm a close friend, whlch aclmowle_dged can make things both easier and

1 "‘enés ’but
ft:lendshp Wlﬂl Luymacm
inacel i8-close frmnds wﬁh

WO king or the Town and l
business level.

At some point after] hire (] is not sure when), Lupinacei mentioned to
had been asking o accompany him to governmental and political evenfs, but

said no. Lupinaces sounded disappointed to
interview that it Was regular practice for an elected official like Lupmaccei to have an aide
with him st events, so they could take plctnres carry tima@, and help shepherd the ofﬁcxal
%hmngh the event

sameoneLupmacm felt he could trust. about ﬁns

issue at the time.
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did not learn that somethin was contacted by inor
about February 2020. At that time, [l reported to what had been told to by.

and Cergol. explained to me this was not the typical way issues like these. are
raised — third hand, without an actual complainant — which meant they needed to figure ont how
to proceed.: (How they did proceed is described in full in Section I above.)

y piight be amiss wntil

'remembers sxt‘tmg down with Lupinaccl at some pomt to ask him quesﬁsns about the

110£ his fmend told Lupmaccx What the Town had learned fmm
aml sought to get his response. . acknowledged to m was.not able to.distinguish
‘between the two meetings, given the passage of time, and so scribed what . learned and
liow Lupinacei acted in both meetings ds a collective matter”:

# Lupinacei 'and-A used to be close fiends.

+ Lupinacci was upset about the accusation and indicated he felt kind of blindsided.

calls Lupinacei too.
house closmg (Lupinacei used fo
lL the time for people).

» Lupinacci-is not the only one who does the contacting;
I addition, asked Tupinacci to do
have areal estate practice and he still does closings a

-+ Lupinacei acknowledged that he sometimes checks the Town cameras with respect -tol
; but only because he wanted fo check if was around. He was
‘concemed that if they spoke with. was' there, might not be as
candid about events within thei

s Lupinacci did not say much-about the texts, other than they were ftiends and had a close
relationship, so: they texted. Pez* , Lupinacci did not seem to perceive: that any of

the texts were unmwelcome.  He said he considered i At

someﬂmes- go through phases in terms-of the level and desirability of ¢ontact.

believed during one of these conversations

! should resign if i did not want to
‘he-did not deny the- alleganon when presented with
‘had dmussed go_g to events before .

fiAiE 16 Ltlpmaccl, butl betieves [l did.. . ssutii
mdccl s kriew this uaeetmg was coming (Justiill sense).

not élstmgmsh behween the meetmgs i tem:is of the mfmmaﬁ_on' abitained,
‘  aned
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pinacei against engaging in any retaliatory behavior. Lupinacci asked about
told him the situation would have to be investigated by someone
senise was: that Lupinacci might have wanted to say more but did not

Overall, T felt that was fbi'fhcorniag 0 yesponse to my questions. Althoug ‘had
some memcry issues, those appeared to be normal and appropriate for the topic and il level of
jitvolvemenit in the undeﬂymg events. I felt [l fully shared whatever information i bad. Tn

particular, I got the impreéssion: tha was not allowing . friendship with Lupinacel to

interfere: Wﬁh. obhgaﬁmns to the Town.

As far back as can remember, Lupinacci has been in,
uncle or distant cousini to . Lupinacci took on somewhat of
took some classes of his at Farmingdale College. But |l has always seen him at
nily events and considers him a friend, “or at least certainly a famly friend.” They have had
lunch together, taken family trips together to places like Cancun and Jamaica, and has been to
Lupinacci’s. home, thongh [l could notrecall a time when Lupinacci came to . place. But'
i denied tsing Lupmacci for a closing.

:life. He has been like an
a inentoring role when

‘began working for the Town in ; he asgumed the position ofF
for the . sax when'. began working for the Town,

ultimate borss and 6

Lupinacei’s frie id

fttoa -

it just did not look good to _ve such a junior person with the Supervisor,

place. . ‘was. parti concemed about doing things with Lupinacci aione because
dichotomy between their soles was more pronounced when it was just the two of _them.
Ac_cbrding_ly-‘,-. felt better doing things with Lupinacci only when others were there as well.

eould not remember if .'spoke to Lupinacci about pulling back on their
; faals the sepamtmn naturally happened, and they evolved into more

said. questions came up about . attending
: obligations in this regard, becanse 1t was not in
“was 1ot clocked in for those events, so il thought it was a grey area.
"'ed had' taf ed L pina ci m ﬂxe past efore ‘worked for TOH -
i ton if 11 il 1 ike __undex:stmdﬂmf

admltied was leammga
. fei_t attendance was weird and could be

gct questions about why. was thel_e, and what_.
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were insinuating something was going on
was particularly concerned with the

relationship was with Lupinacci. I sounded like the
between them, though that was completely untrue.
political ranuﬁcatmns and_whether someone could use attendance against and/or
Lupmacm': in other Words,. was afvaid of how it looked. specifically noted il was aware

‘had made accusations against Lupinacci (and that case was ongoing), and that other
Even thouw . denied that Lupinacei was
I 'at 0the1 matter was concemed that someone

. .did- notrecall
hg smyone that Lupmaecl had toid-. should resig 1f jid not want to aceompan
Lupinacel to events. did remember meeting with and Lupinacci to-discusy:
“real” work duties. But other than that very vague recollection, . could not réecall anything
about the conversation, including how the issue about attending events with Lupinacci was
resolved (1f that was everr discussed at-the meeting, which; again, il said -could not recall).”
‘said it was so long ago (this was a constant refrain from [ with respect to Jill recall of
events). ¢laims that at some point . discussed this issue with Lupinacci, and they jointly
decided _s’hould notattend events. Since that time, this has not been an issue.

On. the issue of text messages - received from Lupinacei, ‘readily admitted that
over the yeats il anc upma ¢t exchanged many texts atid also spoke on the phone. Aﬁer!
beg -the content of those cemmumcanans was. mosﬂy about wor

in the 0 ght dxrecnon of who could assist Theie were also times
over to his place for a drink, both before and after Lupinacei
sﬂen went, but. aﬂer staxted workmg for the Tewn ami

mspoaded ith a. “thanks but no thanks’ "kxnd of dechna’tmn |
whether, in response to any of. declinations, Lupinacci toIé

also said that there were times Lupinacci contacted. when |l 'was working at

. However. . denies that. ever felt that was an issue or a problem or that. any of
How raised any questions or eyebrows about. it. Those contacts wete typically

ab Out work, and _not always pick up, because [l often: 1eft phone in

- 50 it wold not get rumed whxie he was performing work. IR did not pick up,

4 got visibly distarbied and satdl wanted to ¢ consult

'ad—n!"'
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would eall Lupinacei back later, and that was never an issue. Moreover, . never told
Lupinacci as a general rule not to.call -at : on occasion, however, When.ﬁknew
something was going on and.-woui' not be available, |l gave Lupinacci a heads-up.

With respect to the question: -of Lupinacci “stalkmg said I beélieves Iwas
likely feeling paranoid when ﬂiought that, because of 'a- the stress Jll has been under {on a
personal level). ! fan into i in towa on multiple occasions, but J does not think now that
Lupinacci was fo lewxag ! they just happened to be in the same place (and they are places
both of them had gone in'the past, so in retrospect il felt it was not smprising). Similarly, .
believes: concern about Lupmacm possibly checking. the Town cameras or Novatime
tegarding movements was paranoia and misunderstanding as well. In retrospect,.
belleves Lupinacci ‘was just looking out for: and ﬁymg fo give -advice..
gave as orie example'a comment Lupmaccl made to about how it is important i put in
335 hours per week but that should be the minimum, and il should try fo do more because it look
good. Afthe time . mistakenly fhoughx Lupinacci was checking up on [, but

believedl misinterpreted Lupinacei’s intent; look back on it, Jllnow be 1‘e$res Lupinacet was
justtrying to help Sl do well 3in;. job and make a good impression.

der at Luprinacei ever made any sexual advances toward - ‘Mpreaveﬁ,;.
could not identify any situ in which Lupinacci did or said something that may not have been
overtly sexual bat thatm“intﬁpreted ‘a8 a possible advance. emiphasized that the
twoof them have'had a good, Iien ly and respectful relationship, and any friendly tiffs (which
l could not identify) were worked out.

Regarding . :conversations with and. about the situation M recalls such a
conversation occurred but clain could not remember the specifics. claims]

does not have the best memory, and in the months leading up-to our interview things were very
stressful. expiamed boﬂl parents are m poor. h,eaiﬂl and both . and a’re

fm:mly is very ciose and.:s Womed about parents The one thmg
i t at the time of tha,t conversatien, and still through fo today,. had and

10
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would remember nothing about the substanee of the meeting — not to mention that the topic of
the meeting is one that is quite memorable. Indeed, desire to speak with:
attomey about that meeting, even though there was no assistance l conld. provide 1if.
really did not remember it, was tellins to me. Similaily. regarding the latter; given

ow unusual it is to meet with both the .-and on top of that
given the topic of conversation; I do not believe anyone would so ;oroughly forget such a
meeting,; espee:a.lly given some of the concerns expressed during that mesting.
Indeed,; certain things . sard during our interview gave a clear mmplication that i remembered
more th_an_l let on (e.g., that Jll remembered expressing concern about stalking by Lupinacei, or
could not have explained to-me . had misconstrued Lupinacei’s intentions or liow . had

one 50).

It i5 also 1iot believable that would not remember one way or the other whether
Lupinaccl told,' was “ungratetul” after tmning down a late-night drink invitation.
alked about awareness of the big gap between them in terms of thew
positions 10 the Town, and if the head of the Town had criticized - in that way, that would be
amemorablething. Conversely, if it never happened, that would be memorable as well.

Finally, while emphasized repeatedly tha i memory was not good and. had a
Iot of personal 1ssues gomng on that occupied [ thougiits and time, that agam 1§ simply not
credible. I-do not ¢care what else you have going ot or what other worries are on your mind —
these events are things you remember,

D. Lupinacci

. wag born, Lupmacm 15 very good
friends ‘with R , and has been since middle scheol.
Thus, at faouly and friend events, including frips and vacatmns, they were often together.
Moteover, by chance, in around 2011 and 2012, whenF was at Farmingdale College,
‘took two of Lupinacei’s classes. That helped shift the relationship to become closer friends,
as opposed te Just knowing each other and bemg the of one of his friends.
- “feels thie same way about their relationship.

Lupinacei has known

coming to work for the Town.
kno‘w if any posiﬁcns at the Town

opened up, Lupmacc.l was one of the peaple wito juterviewe

Lupinacci was aware that the was: going 16
ﬁ wotuld be able toitake over some of those tasks.

work-&iendshlp ‘balance that cail go on, biit it Was lus undemtandmg that at work the
remain bisiness-oriented and pfofessmnai He did acknowledge that

i1
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about their fiiendship being percewed as unprofessional was a legitimate one, and they needed to
e careful to make sure their prior friendship did not interfere on.the job.

With respect to: accompanying him to events, Lupinaoci claimed he could not
recall any issues or meetings about that. Lupinacci explained he usually has a staff member with
him. at events to take p:ctmes speak with attendees on: hls behaif coilect busmess cards i;elp

: Jﬁb weuld not
' atily be: ,event for Lupmaccl, Lupinacci knew i had done it before and
had built up thiat skl since they knew each other for so long, Lupinacei trusted il He
said lie could not recall ever saying to. if I did not waut to accompany Lupmacm
fo events, . could resign; indeed, he said he could'not'even récall feeling that way.

Nevertheless, when 1 specifically asked hin about the meeting attended by him, —
and- he said he could not recall details, but be did say that it was important for everyone
to have a good comfort level on the job. Thus although he did not recall ever
spéc;ﬁcaﬂy saymgl did not want to-attend events, was told if |8 did not want to
accompany Lupinacci to-events, Jll did not have to. On the othér hand, ifjll ever wanted to help
ont in that Tegat !, uld let the others know: Lupmacci also mdicated lie was aware thatI‘;
- was very busy; including wlth. work at tlie .

in tkls way, anci he has done that for and too Ail t}_:ree have been
 His place at various times. He denied recallmg ever saying anything to ibol
being ungrateful because— declined such an invitation.

Lapinacei denied ever engaging i any behavior thiat could constitite “stalking”
He said there were defiiitely times he rani mto | in-town when they id 1o

'may ave chang_ d over time), and 5o e contamed- whexn lie-needed to. He said it was hkely
dld not piek up, or texted: him fo call later, which was fine,

| ek with a1on 31d nie there was ‘;ié business
reason he would need to talk to without ‘present.

12
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Lupinacel denied ever making any sexual advances toward , or even doing anythin
he believes could be misinterpreted as making such an advance. He also denied that
ever did anything Lupinacei construed as a sexual advance to him.

Overall, T felt that Lupinacei was less than fully forthcoming and/or at times internally
inconsistent. Like , Lupinacei’s lack of- memory was not wholly believable,
especially given some of the issues raxsed (though given his senior status, the number of items on
his plate, and his role as the alleged harasser and not the victim (victims generally remember
things more. 'sfrcimgly, sitice they felt put: upon); it is somewhat pos'sible) It is least believable
with respect to- the-issue of accernpanying Lupinacci to-events, given how significant it was
represented to be and how “blindsided” Lupinacci. indicated he felt {per ), as well as
how “taken aback™ he was at the meeting ( ). Tndeed, it does not quite make sense
that Lupinacci remembers nothing about saymg! <lid not want fo accompany to
inm events but he did rember that w‘as none eless toid if . did nbt want t{)

yoke with ~angd to the time he spoke W!ﬂl me, at le,ast ‘with
respeet to cheekmg No: time/Town careras.

has known Lu_pinamifa entire life. He was [lilineighbor a few doors down growin

up. Because he is a few years older than il they never really interacted, though he did with
brothers.. stated Il believes the first time they. really talked was after he became Supervisor.
- describes himi s the nicest manager. has ¢ver had. On the other hand, . does not really
| They have not mteracted for werk and in. fact thinks the only time they
Htmtmgton Chamber of

two:of: ﬂxem.

Overall, I feit that: ‘was less.‘ than. fully forthcomi Unlessm out-and-out lied to
“ergol and: about: -recetved from *, as desertbed at the beginning of
Section I above — w "c I do ne‘t believe is the case, based on the totality of circumstances - then
wmisrepresented fhe sxtuatioﬂ to me. Agam, Ibeheve these events are too memorable to

13
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. agreed to speak with me, but-only to tell me that ‘would not substantively speak with
‘me informed me- “thought long and hard” about this, and’ dxd not believe [ had
ng to confribute to this investigation. did not know if anyt heard was frue.
also-said. he Town, not-an
employee. Indeed, was concemed that any Town Board members knew name- in
connection with this situation:

: g
did not want to be involve a;nd. ‘was only a vendor of t

I understood -concems but 1 believed il did have a contribution to make,
he blanks about the process that led us.to this point. (Indeed, thongh I did not
share thiis with . H1y sole purpose in speaking with .r was to confirm who at the Town told
about an g related to this issue, what they told Jil. what: . decided to do with that
nformation, and why.) I tried muliiple times to engage JJil in the questions I had, fmt. foid
me point blaﬂk. was refusing to answer any of my questions and did not care to be involved.
Accordingly, I was unable to.get any confirmation directly fmm , for example, that
was source. '

o -

I explained to
if only to fill . m ¢

was doing an mfernship
in or around the end of
ﬂw :anipaign for Supervisor, volunteering after hours. [l then came
whan he Was elected Supemsor and-has. beenin
d, has knbwn since high school. They
were fnendiy at that time. and had’ physms class togetier, but they lost contact after high school.
When. . got the job at- the two of them reconnected. They became friendly again, tho
 dentes ever “hanging out” with . -demed knowing that Lupinacci- andﬂ
1ad any sort of personal fiendship.

Things went south quickly during the interview when I asked ébouf knoWIedge of issues
or concerns raised by about Lupinacei’s interactions wi response. to

sssentially everv questmn asked) was “1 do not recall.” E could not remeinber lear
: crf text messages that distumbed
 (whether m town or: throyph the

nees toward . In other words, .

sied othin !@avivse claimed il 2nd “were not friends on
Fhic told was learned about the text messages issue — but
tequed to give me: napchat handle (thou . did give me.
cell phione number).

persounal email address anc

As an ‘explanation "‘for. total lack of recall,
allegedly happeneéd many months before, and
does not care about other people’s problems;

oes not focus on the past.

claimed flie events we were discussing
also says i
Just moves on.
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statements during our interview were simply not helievable. Aside from the fact that
"representations ‘were inmz:si'steﬁt and did not match up wi . had previously told
is algo not a very good liar, and il body Ianguage eye centact tone
of voice, and all other non-verbal cues made it clear that : 'coE .
discussing this with: Mark Cuthbertson an , we decided I should meet with
again; let know we believed was not being forthcoming or fruthful, remind
 possible adverse repercussions for conduct, see if anyone was compelling il not to share
What. knew; and gwe. ofre iast chance'to be honest.

At that second meeting, I asked. wheihe:r--. remembered meeting with.

‘in or around March 2020 (which was about six months before our second mterview).

‘said I remembered it taking place in office, but(F claimed . could not
remember any substance of the meeting. assumed it discussed the subject matter of the
investigation, because why would I be asking about it otherwise sal “put two and ftwo
together™), but claimed not to remember any specific questions. thinks they asked
qu hons abauti. “up:iha‘ccir, a_ndr name came up at some pomt maybe 1f the two

I then confronted . with: the information [JJ] gav and at their meeting,
listing it all and then asking Jill if that refreshed il memory of the meeting. -said none of it
rang a bell and .‘_]us_t could not remember. would not go so.far as fo say ;

were lying about what il told them, but rather said couid not speak to it eithier
way ‘eéa'u_se. could not remember the -meetiﬂ_g.

After this presentation, Iiried to warn dbout the fact that Jillstatements simply were not
believable. With respect to the meeting wit , I told her that, g::ven imw
rare- 1t 18 to tmeet thh the

all smmuudmg clrcumstances and- other statements 1 beheved it was the laﬁ:ei* I explamed my
report to the Boaid was going fo reflect my belief that . was being untruthful, and T did not

know what the Board would do in response to that assessment. I reminded |l of the warning
gave at tl:e start of both mterv:ews that there could be adverse ramifications for being untruthful
: ornation, and making a mistepresentation about what

remembered certai quahﬁed - saying you do not remember if you actually do is no Jess
untruthfiil than providing the wrong substantive facts. Thus, if [J] wanted to roll the dice with
. job, IR could do so, but T wented to give . a last chance to come clean and answer my
questions fally and tonestly.

I then pulled back a little to fry to show . some understanding. 1 told il 1 realized being
inivolved inan investigation like this can be unsettling; and Liinagined [l did not want to creafe
problems for z I raspeeteé But. expiamed hag 2 duty to her employer the
Towi, to tell e what. katows in-résponse to my questions, not to mention a moral obligation
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jac

to. teH the truth. T also explored whether anyone had pu in this position by askin_g--,
pressuring ., suggesting to . etc., whether directly or indirectly, to claim a lack of memory
about the events under investigation. T thought if anything like that had occurred, bringing it out
in the open and letting knm;! would be protected for [l truthful responses might canse

to open ¥ and feel more comfortable that Jlll would not be in trouble for lying up to that
)iy ¥ denied any request or pressure and afﬁrmanvely stated
retaliation o¥ retiibution for answering my questions.

All; my efforts were for nanght. After gmng. the full explanation and possible ramifications
1 again. a&ked about i:he underlying events and what [l knew about the situation between

Apinacci. held firm to . position that . did not remember any of it =~

d again ciamé. has a lot going on, much time has passed, and those issues were not
. concemn ~ purportedly to explain why il would not remember these very memorable issues
and discussions. I ended the second interview by telling I'would give jil-a few days to
reach out to me if [ “remembered” anything mote, but after that T would be preparing my
report. never reached out to me.

Pléase note that demseanor during the second interview was a bit strange. When I told
1 did not believe her statements to me and I would be reporting that to the Board, -Stayed
ilm and seemingly unaffected by it. I would have expected some sort of protest or concem
when. honesty mdeed- integrity — was-being so directly chaiienged also did not
seem at all wortied by the: yoss&hxl; v that N job could be atrisk. It is conceivable i spoke
with someone about this issue and was fold il job-was safe (either becanse thiat perso‘:‘n‘ would
pm_tec- or based:on Town and civil service rules), but of course T have no way of knowing

that.

IV.  Apalysis

As explained at greater length above, I was asked: to investis
aity inappropriate, sexually. harassing behavior toward , even though
did not make a complaint. As demonstiated by the analysts below, I was unable to substantiate
this allegation, but my investigation was hampered by the untruthfulness andfor lack .of
cooperation by several witnesses.

te whether Lupinacci éngaged in

4. The :;-Uﬂderbzing Bivestigation in Substance

- had po fears of

As an initial matter, there is no hard evidence of any kind to substantiate the allegations. We

have no copies of any fext messages, emails or other communications of the kind reported to

for example, though we asked all relevant parties. to produce what they had. 1 received
few innocuous email ami text cdmmuﬂicaﬁ'ons -he’tween Lupinacci ‘m}d

there These- enmzls do ;;ot mean there was anythmg uaproper gomg o; it could snnply have
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been a result of desire to separate from Lupinacei on a personal level once .
started working at .

Second, I have not gotten confirmation of any of the allegations, or even of the chain of events
feadt to the reporting of the ailegahons from any of the wzmesses Lupimacei and
‘both denied any sexual advances in their communications.’ Moreover, for the most
part, anyone with a direct role-has. amnesia-about the relévant events. At best, I have
statemment (which T believe) about the meetmgl held, at— request, to:d
F having to aftend events. This indicates there was some 15sue between:
an Lupmaccl about aitending events but :t dces not mean there was harassment gcmg on,

responsibilities.Indeed
resign ifJJ] did not w
a statement), whicl _4:.xsreally the: cmly part of that situation tha: could potezxtaa y ve improper. '

Thjrd asxde fmm the -amuesia (o1 pexhaps as a. result of i), the statements were. generail

Rovas “handlmg it,” Which mdlcated | el there was a pm lem of some sort, but as indicateq
above, what was “handling” did not necessarily have to be harassment or some sost of sexual
e 0131;. real inconsistency was. Lupinacei “changing” his story about checking
] he did o occasionally, but only so that.-he would hot run ato
- - But when I spoke with him, he demed it entirely
saying there was no bugms reason he would need to talk to
present. On the whole, while this inconsistency is somewhat troubling, 1t ¢
real violation or problem.™

¥ Moreover, * confirmed: that, ﬂ‘aﬂy on;ii'n% employment, Lupinacci t'alé- of .
concerns about tieir fnemishlp given their vastly different roles, and - desire 'to-distance from
Lupmaccn so their ﬁnendslnp wonld not create prob!ems
...... denied sy such

conversations w:th am:i A

had.. Similarly, I can even believe that, mreuospmt,

; ;pa:anmd reantnm w1t respect to the various -so-called “stalking” Lehayior. i

Ay have been paranoid enm;gh 1o

' -behavior as s ritiy ik was sonething-else-going orrthat caused-encugh
concern to miake yeact this way Unfommateiyg the mvessngaaon did not-yield enongh credible information to
gemclude whstthat “something else was and whether it rose to the level 6fa mo}atmn
16, ‘ : :

. oML
nofes. Accordmg,ly, T have. no

'ly mmmeat reagons Lupinacci maay have wanted to deny he engaged i that
somcthmg gersona] (albe:t appmpmfe)

% he' mny Thave beenn ¢hecking up
ot want us to be concetued about
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Attorneys of Law

T sur, based on the inforation gathered during my investigation, I cannot conclude that .any
violation of law or Town pohcy occurred ‘with respect to Lupinacci’s treatment of and bebavior
toward

B. Issnes with Witness Conduct During Investigation

An entirely separate — and unusual — issue arose-as a.result of this investigation, separate and
apait from a determination as fo whether the allegations raised were true. Unfortunately, and as
explained in greater detail above, I was forced to conclude that several individuals interviewed
were unfoﬁhcommg, and even untruthful, during the interviews underlying the investigation,

Ultimately, it is up to the Board to decide how to proceed with respect to these individuals, but1

feel obligated to describe these issues and how I reached each determination. iz

- was: not untruthful or misleading during
transparent. - ‘was, however, uncooperative, 1 that
questions. Obviously I had no leverage to use with

such. has no obligation to respond to my. inquiries
aware. is nothing in: any agreements between the Town and

interview; to the contrary, . was. very,
refused to answer any of my
15 not-employed by the Town, and as

‘works. for a vendor, but as faras I am
on), I can certamiy appreciate

! coinpany that compels:
ipate: in ves| desire to stay ouf of th
internal matter, even if did play a critical part in bringing the investigation about, and I
respect [ direct approach with me —no false claims of memory loss; for example But despite
beliet that ll had nothing to contribute, there were definitely process issues I needed to
coxfirm thh N and. refusal to answer my questions hampered my investigation.

As explained above, T believe— was tiot fiilly forthcoming in@ilB interview with me.
Primarily leading me to this conclusion are repeated statements about

mability to remember. Even. with |l explanation of a poor memory and other alleged pers
isques, these claims are simply pot believable; the events under investigation are far too
‘memorable to just forget. Among the thmgs. claimed to not remember were:

» Any-details of the meeting wi and Lupinacci. Aside from: the absolute
enor ' meeting like this; eonm’ermgfhesub_]ect matter and his. roiemlt

for the meeting and was apparently, per — statement,
very upset. about fomg events. Those factors make this meeting even more memorable.
And my questioning on this topic elearly hit a sore spot, becanse that was the only time

= Please ot tha upimrEcTi e fetl-forthiconting-with-meFanr rotincudi
discassion of it i tins s”' 3 'Lupmaccx 15 & efecteﬂ oﬁictal tiot an empioyee or thxrd party and tims is net
subject to the Sars protwes A prm:edmes #5 the ofliers. ‘Moréover, the issitss with. Lupinacal ate 5iof, A my
opition, ¢ stack ag with soghe: of the other witiiegses, especially given hi$ statis as the alléged harasser — if hie did
not do anything wﬁrong as Ie claimg, tost of thé items raised are tiot things he would necessaiily remember (the

event attwﬂaace issuie being the one possxbie exception).
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jackson|le

Antorncys ar Law

. counsel. This reinforces
let on (but

during our éntire interview

wanted to talk to
my impression that '

ed more dbout the meeting than.

..... . This i1s a particiilar]
mememhle meenn” el ‘ec;aliy g:ven how tnusual ﬂ" 1s to meet with both the: q
_ and how uncomfortable Jll was discussing the isswes raise
during t ie meeﬁng otreover, _ gave away somewhat with. respect
to this meeting. While simultaneously claiming Jii could not remember it, l made

affirmative stafements to me that contradicted this position. Specifically, Jlil asserted to

me ﬂlat (a)l

that Lupinacci was stalking
upitacet’s intentions: (i.e.
W sad at the meeimg abont the stalking and on top o
sufficiently to be able to recategorize it).

was, in retrospect,
Fremem ered enough of what
that remembered the behavior

-«  Whether Lupinacei ever called “nngrateful” in response to rejecting an invitation to
come over. It is just not believable that would not remember one way or
the other whether the most senior person mn the Town administration said this; especially
given [JJ] concern over the disparity in their positions.

. also changed 8l story a bit. During the meeting with | and
Ltimaccl gave him a hard time if . did not want to talk whea Lupinacer calle

Daring my interview, however, . denied any issues with such calls — and not based
on #a lack of mem but rather as a direct contradietion to . earlier statement. While this is
not necessarily a significant issve, it adds to the analysis when combined with the other
problems,

Of course, the issue of how tcx address th:s with seem_s-‘%oo‘t, as |

did not zmtlate the meeting and had no desire to make a complaint, and (b)

knowiedge of the. undeﬂymg conduct Furthennore ngea (as 1 have alre& y stated aumerous
times) how memorable these events are, not to inention how memorable it would be to repoit to a

,even if
s scénario,
owi, and

i consideratidi of wizether the: Board would wani fo-take action agamst
iR thcoming, as the alleged victinin.
ohe pught 11 fight pot-to want fo pursue & complamt if . fe was able to handle it on
there.could. also ke concern about discipline being iiiteipréted as some sort o retaliation,

i
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foriner co-wosker (e,

ie
not believable thatmiﬁd not remember anything about the situation.

anyone), or tf;,at. ke ,
was!somce 18, at its core, hearsay. -M ) i" S 6V
asked about the situation: du:ectl ! 1atet contradicted.
Moreover, when. d spoke wi at the oniset,. never stated

who, if anyone; : addition,
interview-did not reveal any mé:;cla of _ymg (such: as from body 1 guage, facial expression; tone
of voice, efe. — in other words, . is a good liar if i was not telling: me the truth).
Accordingly, 1 worder about: the grouads for taking discip inary action agains

alleged failwe to cooperate fully and honestly. Of course, it is ultimately. up to- the Board fo
decide how to ‘proceed, within the confines of civil service Taw and all other applicable laws and

policies.

As I have already made ¢lear, I believe flat out lied to.me. As compared with ,
was asked about this suuatmn back i or around March 2020, and made direct
statements to -y and. knowledge of the situation and some of
siguificant concerns thh respect to Lupinacci. Yet when 1 asked Jlll about it,
stanaard ‘reply tinoughoui was, “I do not recall,” representing to me that il remembere

ﬁai‘hz‘n Indeéd _§aig did not even remember anyﬂnng abeut the content of -énéetin_g

y a _
ation formot remembermg that 1i was months ago, and] does not. focus

) about possible impropriety by the head of the Town, it s simply

events. Furthermore, as 1 mentioned previously, iy a bad liar; Jlll body langnage, eye

on éﬂiéif :piéégjle’s”pmblems is far too tame to justify an utter lack of recall of such memorable
contact, tone of voice, and all other non-verbal cues mag" it c‘iear:. was lying.

and it is
fall back
.dxscc:mfort But

(at ieast that we can tra

20




REDACTED

PRIVILEGED AND CONFIDENTIAL
jﬁ@kﬁ@“l MW ATTORNEY-CLIENT COMMUNICATION/

Adenvtivys st Lawe ATTORNEY WORK PRODUCT

aﬁer. real:zed an:investigation bad ensued and this was a “serions” matter with real possible
repercussions for multiple individuals, mcludmg. backtracked and
did what il could t6 nndo the potential danger to othiezs, for-which [ - e aps did not want to
feel responsible. Tt is also possibly Iaamed"ﬁ'am did pot want fo.make a
big deal out of the situation and felt : in some way, and i was
therefore trying to _.res_pact‘_. wishes as the vttctnn” and roll back what. started.

Whatever | ';'weascns and however well-intentione
that ed, Whlch is a violation of. duty to the

may have been, it is very clear to me
own to participate fully and honestly in

its internal mvesti . (Of course, the Board needs to draw its own conclusions, which is Why' o

I have-described in thioughont this report:tlic basis for my opinion.) Moreover, there is no
question that! -was well-informed of the possible adverse repercussions for [l untruthfal
conduet; not only di fi[-give. that warning at the beginuing of [l first interview, as I did with
everyone as-a-matter-of practice, but I'met with Jill a second time to emphasize this point-and
give il 2 c‘i:ancej 'io clear the air before I reported my conclusions in this regard to- the Board:
Indeed, I even gavelll an “out” by asking [l if anyone was influencing |l in any way to make
the. 3tatemﬁ:rﬁs X but. demeti that mmpleteiy and even afﬁrmatweiy stated JIl had no
concerts: about 1eta iation ib . 1 thus ‘believe at“ is ‘withholding. mat?f:al

information deliberately and with fill knowiedge that it conld result 1 iscipline against

V. Conclusion

{u sum, I could not substantzate any allegations of sexual harassment but I was stymied in my

mt_l,lh_ql, ing of relevant (even crztical) information. The most obvious demonstration of this is
y Tt is up to the Board to decide how to proceed in response to this revelation,
assuming the Board shares my perspective.

4813.5790:3313, v. 1

tkiow wiliat they
, based on -stmngeiy calm
spoke with someoue about this
or based on Town/civil service

is overly conterned abowt béing at 1

féantmn 10, 1Y chailm e to. iegrity, As I'menfioned earlier, it is possible '
issne and was told [l job was safe (either because that person would protect

rules).
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